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Hir Robert Raymond His Maje-} 

5 " s Attorney-General, Nicho- 

Francis Lord Biſhop of Rocheſter,} | 12 Gnley, Thoma Dem 

Dean of the Collegiate Church Thomas Lynford, and Ed- 

of H. Peter Weſtminſter, Poagrd Gee Doctors in Divini- 

Michael Evans Clert, Lawrence „App. 79 and Samuel Lord Biſhop Reſpn* 
Broderick, Rob. Cannon, and PP = of Carliſle, five of the Preben- OP 


Harry Barker, Doctors in Di- daries of the Collegiate Church 
vinity, four of the Prebendaries| aforeſaid, Robert Freind Do- 
of the ſaid Collegiate Church, } dor in Dwiuuy, Matter of 


Weſtminſter School, and WII 
liam Farrer, E. 


The Reſpondents CASE. 


IR Edward Hannes Kat. by his Will appointed that his Executors Dr. NMaugb and Joſeph Shayle, ſhould 
lay out the Sum of 1000 J. in erecting a Building (commonly called the Dormitory) for the Loaging of 
forty Queen's Scholars for the time being, in Weſtminſter School; in ſuch Place as ſhould be directed by 
the Dean and Chapter of Meſtminſter. In contriving and deſigning of which Building, he deſired 

Sir Chriſtopher Mren and Dr. Aldrich then Dean of Chriſt's-Church in Oxon, ould be conſulted. On which 
89 ſhould be inſcribed theſe Words: In honorem Anne Reginæ optimæ poſuit Ed wardus Hannes Miles 
chiater. 

After the ſaid Sir Edward Hannes's Death, a Bill was exhibited in the High Court of Chancery, by Tem- 
perance Hannes his only Child an Infant, againſt the ſaid Executors and others, for an Account of the Te- 
ſtator's Eſtate. And 

On hearing that Cauſe, it was (inter alia) decreed by the Right Honourable the Lord Harcourt then 
Lord Chancellor, That the ſaid 1000 J. ſhould be laid out by the Executors, in erecting a Building for the 
Lodging of forty Queen's Scholars in ſuch Place as ſhould be directed by the Dean and Chapter of Weſt- 
mir In contriving and deſigning of which Building, they were to conſult Sir Chriſtopher Wren. 

About this time, Dr. Sprat late Biſhop of RocheFer, and Dean of Weñminſter, had ſome Thoughts of erect- 
ing the ſaid Building in the Garden belon ing to the ſaid College, called the Common or Prebendaries-Garden, 
but ſoon laid aſide that Deſign, becauſe be tound more Difficulties and Inconveniencies in his way, than he 
at firſt foreſaw, and e a great Oppoſition from the Chapter; for Seven of the Prebendaries, viz. 
the Reſpondents, Dr. Onley, Dr. Dent, Dr. Gee, and the Lord Biſhop of Carliſle, rogether with Dr. South, 
Dr. Barton, and Dr. Sartre, ſince deceaſed, by an Inſtrument under their Hands dated the 234 of April, 1711, 
did proteſt againſt ſuch Deſign, and declared, They neither did or could give their Conſent to à thing ſo prejudi- 
cial to their Rights, and detrimental to the Good of the College. The Reſpondent Dr. Lynford was of the ſame 
Opinion, but being then out of Town, he had not an Opportunity of ſubſcribing with his Brethren. 

After this Proteſt of ſo many Prebendaries, the ſaid late Biſhop, having always a tender Regard to the 
Peace of the Society, intirely laid aſide the Deſign of Building in the Garden, and to the great Satisfaction 
of all the College, On | 

By an Act of Chapter, reciting the Will of Sir Edward Hannes, and ſetting forth, That the ſaid Dean and 
Chapter being deſirous as far as in them lay to further the good and pious Deſign of the ſaid Sir Edward Hannes, 
It was directed and appointed, that the Place where the forty Queen's Scholars were then lodged, ſhould be the 
Place for the erefting ſuch a Building as was by him intended. 

In purſuance of this Reſolution, Her Majeſty's then Atrorney-General, for and on the behalf of the Qucen's 
Scholars in the ſaid School, preferred a Petition to the then Lord Chancellor, ſetting forth (inter alia) the 
ſaid Appointment made by the Dean and Chapter, and that Dr. Aldrich being dead, Sir Chriſtopher Wren 
had been conſulted in contriving and deſigning the ſaid Building, who had certified his Opinion in Writing, that 
the 10001. left by the ſaid Will, would not be near ſufficient to ereft a new Building from the Ground for the Pur- 
Poſes in the ſaid Mill; but if the Upper Part of the Old Building, where the Qucen's Scholars then lodged, 
were pulled down, and a new Roof with a Cieling, and new Windows were made, the ſame would be a decent 
and convenient Room, and that the ſame might be performed for the Sum left by Sir Edward Hannes: In contri- 
wing which Apartment, he would be ready to give his Aſſiſtance when deſired. 

On hearing the ſaid Petition, and Counſel on both ſides, and the ſaid Appointment made by the ſaid Dean 
and Chapter, and Sir Chriflopher Mren's Certificate being read, his 2 ordered, That the ſaid 10001. 
ſhould be applied in perfecting ſuch Building as aforeſaid, according to the Appointment made by the ſaid Dean 
and Chapter, and the Method propoſed by Sir Chriſtopher W ren. | 

At the hearing of this Petition, the Appellant Dr. Broderick, and the Reſpondent Dr. Freind, attended 
the Court of Chancery, at the Requeſt of the late Dean; and Dr. Freind, being asked by the Lord Chancel- 
Jor concerning the Situation of the old Dormitory, aſſured his Lordſhip, there was no vacant Place within 
the Cloſe ſo convenient for ſuch a Building. 

Immediately after the ſaid Order was obtained, the Scholars were removed out of the Old Dormitory, in 
order to its being rebuilt: Put before this Work was begun, the late Dean died, and not long after, the 
Appellant the Biſkop of Rochefer was promoted to the Deanry, and on the 7 of January, 1713, the Dean and 


7 


Fa "a Chapter (i. e. the Dean and a leſſer Number of Prebendaries making a Majority of a Chapter) upon a Pro- 


3 Vear 


ſpect of Contributions, as is now ſaid, made Order for building a New Dormitory in the College Orchard, or 
WR which Order, notwithſtanding this Proſpect, ſlept in the Chapter-Book five Years, till it was quite 
orgotten. 
1 new Deſign was thought of for building a Dormitory on the ſide of the Dean's Yard, where the 
Brewhouſe belonging to the fal College ſtands, and the Reſpondent Dr. Freind (who had often expreſſed 
his diflike of the Garden, as a Situation upon many accounts inconvenient) was deſired by the Appellant 
the Biſhop of Rocheſter to conſult with the Surveyor, and to get a Plan of that Ground drawn, which 
was done accordingly. EL 
; Whilſt this was under Conſideration, a Petition to his Majeſtiy for his Royal Bounty was reſolved upon, 
and it was thought neceſſary that Six of the Prebendaries ſhould join with the Dea in this Petition. But 


ſuch 


(2: ) 


ſuch a Number of Prebendaries (ſome being then abſent) could not be made up without Dr. Onley and Dr. Dent, 
two of the Reſpondents, who were known to be averſe to any Building in the faid Garden, and who 


joined in the faid Petition, upon Aſſurances then given them, that the new Dormitory ſhould be erefted in 
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no other place but what ſhould be to the ay > (ar of them, and all the reſt of the Prebendaries. 

His Majeſty by Warrant under his Sign Manual, upon ſuch Application, was moſt graciouſly pleaſed to 
give the ſaid Dean and Chapter the, Sum of 1000/7. 10 be applied towards rebuilding the College wherein 
are educated the Children, commonly called the King's Scholars, and for repairing the School there; And his 
Royal Highnels the Prince, upon the like, Application to him, was pleaſed out of his Princely Favour to 
give FR J. more for the Purpoſe aforeſaid. 52 a ORE 

After his Majefly and his Royal Highneſs had given their Bounty, a Chapter was called, at which the Re- 
ſpondents Dr. Oxley and Dr. Dent could not be preſent. And a new Order (without any notice of the former 
Chapter Order of 7 January 1713.) was paſſed by the Dean and Five of the Prebendaties the 'z9*l of December 
1718, for building in the Common Garden. But ſeveral of the Prebendaries thinking they had reafon to 
complain of this Order as invalid in it ſelf, and injurious to them; ſome of them in the next Chapter de- 
ſired that this Matter might be reconſidered in a full Chapter to be ſummoned for that Purpoſe, and that 
every Prebendary might have fair notice of ſuch Chapter. But this Requeſt was not complyed with. And 
the Appellants ordered the Ground in the ſaid Garden to be ſtaked out, and part of the Soil thereof to be 
dug up, in order to put their deſign of building there in Execution. Whereupon, 

The Reſpondents exhibited their Information or Bill againſt the Appellants, and Thomas Spratt, Clerk, 
ſince deceaſed : Setting forth the Rights of the ſeveral Reſpondents which would be encroached upon by 
the ſaid Building, and (inter alia) That the ſaid Garden was appropriated by the Founder for the uſe of 
the Prebendaries, together with a Dwclling-houſe for each of them, and that the ſaid Prebendaries were 
reſpectively ſeized thereof as their Freehold, in Right, and as the Corps of ſuch Prebends. That the Re- 
ſpondent Dr. Freind was ſeized of a Court Yard or little Garden, leading from the School to the ſaid com- 
mon Garden as his Freehold for Life, not ſubject or liable to the Controul or Diſpoſal of the ſaid Dran and 
Chapter, That the Reſpondents Dr. Dent in right of his Prebend, and Mr. Farrer, by virtue of a Lea 
from the ſaid Dean and Chapter, were each entitled to a Houſe hl e to the (aid Garden, which 
ſuch Building, intended to be erected there, would be in great meaſure deprived of their Light, Ai 5 
Proſpect, and greatly leſſened in their Value. That many Inconveniencies would attend ſuch Building, pate 
ticularly that it would entirely darken a Lobby of 30 Foot long that leads to the School, very much obſcure 
the Light of the School Library, render the School (which has no Air but from the Common Garden) very 
cloſe and ſtifling, and greatly incommode two large Boarding 7 which are now very airy, and receive 
about 80'Sons of the Nobility and Gentry. And praying by the ſaid Information an /rjuniion to ſtay the 
Building in the ſaid Garden, and that the ſaid Old Dormitory might be rebuilt upon its preſent Foundation, 
according to the aforeſaid Order of 20 April 1713. And that the ſaid Royal Bounty of 1000 J. with the 
other Charitics already given, or to be given, might be duly applied to the ſame purpoſe. Y 
| e Reſpondents immediately obtained an Injundtion to reſtrain the Appellants from erecting any Build- 
ing in the ſaid Garden, or in the Court Yard or Garden belonging to the Reſpondent Dr. Freind. After 
which 'tis obſervable that the Appellants in many reſpects varied the Plan of the ſaid Building from the 
firſt Deſign, as appears by their own Proofs, to avoid leveral Objections and Inconveniencies complained of 
by the ſaid Information. And beſides the Alteration of the Plan, the Brewbouſe adjoining to the Old 
Bender, (which for about ſix Years had been diſuſed, and was intended to be entirely laid afide as a 
Nuiſance to the College, and a new Dormitory to be built there) has, fince the Information was ex- 
hibited, been repaired by Order of the Appellants, at the Expence of about 4007. of the College Money, 
and made an Objection L the Appellants, in their Anſwer, againſt the Situation of the Old Dormitory. 

The Appellants having put in their Anſwers to the ſaid Information, the Injunction obtained by the 
Reſpondents was, upon hearing Council on both Sides, ordered by his Lordſhip the now Lord Chancellor, 
to be continued till the hearing of the Caule. | 

Iſſue being joined, and many Witneſſes examined. On 

The ſaid Cauſe came to be heard before the Right Honourable the now Lord Chancellor, and after a 


bo June full Hearing, which laſted two Days, and reading the Charter and Statues of the ſaid College, and the 


. ſeveral Chapter Acts and Proofs in the Cauſe, and on inſpecting the Plans, his Lordſhip was pleaſed to or- 


der that the Parties ſhould proceed to a Tryal at Law at the Bar of the Court of King's Bench. To try, 
e. Whether the Relators, the Prebendaries of Weſiminſter have ſuch a Right or Intereſt in the Garden 


T2 
5 4. the Plan 0 for building a new Dormitory. 


called the Common, or Colledge, or Prebendaries Orchard or Garden in Queſtion, that the Dean and Chapter 
cannot, without the Conſent of the Reſpondents the Prebendaries, lawfully Build thereon , according to 


24ly, Whether the Reſpondent, Dr. Freind, hath ſuch a Right and Intereſt in the little Garden leading 
from the School to the ſaid common Garden, that the Dean and Chapter cannot lawfully Build thereon 
without his Conſent, according to the ſaid Plan. | 

3dly. Whether if the ſaid Building ſhould go on according to the ſaid Plan, it would be ſuch a Nuiſance 
to the Reſpondents, Dr. Dent and Mr. Farrer, that they might lawfully ſtop the ſaid Building? 

Proper directions were given to facilitate the Tryal, and the Jury to have a view of the ſeveral Places in 
* ws git; and after the Tryal either Party to be at liberty to reſort to the Court, whereupon ſuch further 

rder would be made as ſhould be juſt. 

Which Decree the Reſpondents humbly inſiſt is right for theſe Reaſons. 

Fit, For that in caſe the Reſpondents Proofs bad not been ſo ſtrong, as in fact they were, but they 
had ſhewn only a reaſonable foundation and probable evidence of a Right, which they have long enjoyed, 
and claim as their Freehold; yet the Court of Chancery ought not to deprive them thereof by Decree, 
without giving them an opportunity of having the fame tryed and determined by the Courte of the 
Common Law. 

That as to the particular Iſſues they were properly directed, and upon juſt Grounds. 

As to the firſt, It appeared by the Statues of the ſaid Colledge, That the ſaid Garden, called the Pre- 
bendaries or Colledge or common Orchard or Garden, was appointed by the Founder of the Colledge for 
a common Garden: And tho' the whole Site of the Colledge was granted to the Dean and Chapter by Chan- 
ter, yet that Charter (as all other Colledge Charters are) was reſtrained by the Statutes, according to a 
Clauſe in the Charter, That the Colledge ſhall be ordered, Secundum Ordinationes Regulas & flatuta iis vel 
Succeſ/oribus ſuis per nos in quadam Indentura in poſterum fienda Specificand, & Declarand. 


That the Prebendaries have accordingly enjoyed this Garden or Orchard ever ſince the Foundation of the 


Colle: and were always thought to have a Right in ir, as appears by Acts of Chapter, particularly by one 
in the Year 1639, wherein 'tis 84, « That none but the Prebendaries living and reſiding about the Church , 
ball bade a Key to the Orchard. That the Orchard being reflored to its former Privacy, the Prebendaries may 
* enjoy the benefit thereof, as of Right they ought to do. | 
That this Right is conveyed to each Prebendary by his Patent under the Great Seal, which intitles him to 
the Houſe, and all other Accomodations of his immediate Predeceſſor: The Words of the Patent are, 
_ Concedimus A. B. Canonicatum five Præbendam modo vacant, &c. Habend. & Tenend. predift, Canonicat. five 
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"i ines dect Prebend. prefat. A. B. durante Vita, una cum omnibus 67 fingulis Profit. Commoditat. Domibus, Man ſſonibus 
|, | ua a ceteriſque Juribus quibus cungue ditto Canonicat. fivePrebende quovis modo pertinent. adeo plene, libere, & integre, 
8 ac in tam amplis modo & forma, prout C. D. aut aliquis al. prædeceſſor, & c. 
T This Garden is a great Accomodation to Houſes that have no tolerable Outlets or Garden belonging to 
undue them, which is the Caſe of all the old Prebendal Houſes: And if the Majority of any Chapter have a 
Right to take away a Part of this Garden, then whenever any Dean can get three Prebendaries to joyn 
with him, he may take away the whole Garden; and the Houſe of any Prebendary likewiſe, ſince that depends 
upon the ſame Reaſon. 
200 As to the 2d. Iſſue. The Reſpondent Dr. Freind has a Grant under the Seal of the Dean and Chapter, in 
which “ They for themſelves and Succeſſors, Conſtitute him Chief Maſter of the School, To hold the ſaid Office, 

. nl cr rrth and all Profits, Lodgings, and all other Accomodations thereunto belonging, in as large and ample Manner as 

= ow a Dr. Knipe, or any other of his Predeceſſors held or enjoyed the ſame, for, and during his natural Life. 

7 x1. 2 By virtue of this Grant, Dr. Freind took poſſeſſion of this little Garden, in the fame manner as he took 
28 . poſſeſſion of his Houſe or Lodgings, and has enjoyed it ever ſince. And it is fully proved in the Cauſe, 

** that this little Garden (called the School Garden) has been poſſeſſed and emed by Dr. Busby, Dr. Knipe and 

1 Dr. Freind ſucceſſively, and uſed by them as their own particular Garden, of Right, excluſive of all others, 

and that they alone ſucceſſively had the Key to this Garden, enjoyed the Produce of it, and paid the Car- 

diner for looking after it. . | | 

Objection. The Appellants pretend, that this little Garden belongs to the Dean and Chapter, and that the Reſpondent 
Dr. Freind's Enjoyment thereof is only permiſſive, and that one part of the ſaid Garden is reſerved to the 
Dean and Chapter, by a Clauſe in the Reſpondent Mr. Farrer's Leaſe; and that the other part of the ſaid 
Garden is not intended to be built upon, but only to have an Arch turned over a {mall part of it. 

Anſwer. There is no proof in the Cauſe, that Dr. Freind's Enjoyment of this little Garden is only permiſſive : On _- 
the contrary, it is proved as above, that it is his Freehold, having belong'd to him, and his Predeceflors by” 
Grant under che Seal of the Dean and Chapter. 

And as to that Part of the Garden, which they pretend, was reſerved to the Dean and Chapter, by a 
Clauſe in the Reſpondent Mr. Farrer's Leaſe. Tis true, there is a little piece of Ground reſerved in that 
Leaſe, and alſo in a former Leaſe of the ſame Houſe to Dr. Forrefler : But after this Leaſe to Dr. Forreſter 
was granted, this piece of Ground was added to the School Garden, by Act of Chapter 12 Dec. 168y, 
and order'd to be always thercafter annext and continued to it. Dr. Busby and Dr. Knipe enjoyed this Gar- 
den with this Addition; and therefore this piece of Ground is fo far from being by that reſervation the Right 
of the Dean and Chapter, that it belongs to the Reſpondent Dr. Freind, as his Right and Freehold by virtue 
of his Conſtitution, as the reſt of the Garden does; and therefore he humbly inſiſts the Appellants cannot 
build thereon, nor can they turn an Arch over the other part of the ſaid Garden, according to their Plan, 
without his Conſent. 

3dly. As to the third Iſſue, it is proved, That the intended Building in the common Orchard or Garden will 
ſland within leſs than five Yards of the Reſpondent Dr. Dent's Prebendal- Houſe, (at right Angles with it) 
and conſequently obſcure his Lights, and intercept his Air, | 

That the Sbair-caſe thro' which the Scholars are to paſs, very frequently every day, is next to the ſaid 
Reſpondent's beſt Rooms at the diſtance aforeſaid, and conſequently will be a perpetual Annoyance to him; 
= 22 the Building of the new Dormitory, which may be ſeveral Vears, he will not be able to live in 

is Houſe. 

Thar the Second Maſter's Lodgings (part of the indended Building) will ſtand within ten Yards fronting 
the Windows of the Reſpondent Mr. Farrer's beſt Rooms, and overlooking them; and within five Yards 
of his fide Windows; and will therefore much obſcure his Lights, and totally intercept the Proſpect and Air 
of the common Garden, which he now enjoys, and by his Leaſe (which he holds of the Colledge for 

forty Years, and for which he paid a conſiderable Fine) ought till to enjoy. 

The Appellants The Appellants in their Petition of Appeal pretend, That the Reſpondents did not make the leaſt Objedtion to 

etences. the Building in the common Garden, till t 5 Dr. Freind thought fit to purchaſe the Leaſe of a Houſe 

| granted by the Dean and Chapter to one Mr. Allen; and that the minute Damage, which the ſaid Reſpondent 
imagines he may ſuſtain in ſuch Leaſe, was the firſt Occaſion of this Suit, and that be prevailed with the other 
Reſpondents to let their Names be made uſe of in the ſaid Information. 

Anſwer. W hereas, It is well known that the Reſpondents, the Prebendaries, have been conltantly, and uniformly 
againſt any Building in the common Garden, both in the time of the late, and of the preſent Dean, as is 
fully expreſſed in their Proteſt before mention'd : And that ever ſince the Year 1711, when this Project was 
firlt mentioned, there generally has been, and now is, a greater number of Prebendaries againſt it, than for 
it: And the ſaid Reſpondents were not prevailed upon by Dr. Freind, but did voluntary and heartily enter 
upon a Defence of their own Rights. ; 4. 

e That the Reaſon of the Reſpondent Dr. Freind's oppoſing a Building in the common Garden, did not, as 2 

, is ſuggeſted in the ſaid Petition, proceed from any Intereſt he has in the ſaid Leaſe granted ro Mr. Allen netb4 

nale N. , But trom a full Perſuaſion that ſuch Building will be attended with many and great Diſadvantages to the "I 

uu, School and Scholars (whoſe good he believes himſelf as much concerned for, and as capable to judge of © p 

ward rom any of the Appellants are) and that the Situation of the old Dormitory is much more convenient for that“ 

«nl of purpoſe, as he declared in the Court of Chancery the 20" of April 1713, long before he had any thoughts 

| „ ol the ſaid Leaſe; and it is a Surmiſe without foundation, that the minute damage, which the Reſpondent, 

Fes of yen, Dr. Freind, may ſuſtain in the ſaid Leaſe, was the firſt occaſion of this Suit; the laid Reſpondent not having 

AT a7 thought of any Suit, till he was applyed to by ſome of the Reſpondents, the Prebendaries, to join with 

„ ? them in defending their ſeveral Rights, and oppoſing a Deſign ſo generally prejudicial and inconvenient, 


To preſerve which Rights, and to prevent ſeveral Grievances to themſclves and others, The Reſpondents 
ben 4 df pregnc/y 4:5 do moſt humbly inſiſt on a Tryal at Law according to the Decree, And hope this Honourable Houle 
fee Jy, * 3 5 f 


e. will not deprive them of any benefit which they may have by the Law, of being protected in their 
U juſt Rights and Properties. | 

291 Wherefore for theſe and m he ſaid Decree is well ſounded 
Ml hte fects BY. : any other Reaſons, The Reſpondents humbly hope the ſaid Decree is well founded, 
3 7 2 and that the Iſſues thereby directed are neceſſary „and properly directed, and that the Appeal ſhall be 
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